


ANTECH END USER LICENSE AGREEMENT (EULA) (“AGREEMENT”) 

READ THIS ANTECH END USER LICENSE AGREEMENT (EULA) (“AGREEMENT”) CAREFULLY BEFORE ACCESSING AND/OR USING THE LICENSED SOFTWARE PRODUCT AND RELATED DOCUMENTATION, IF ANY, (COLLECTIVELY, THE “SOFTWARE PRODUCT”). THIS AGREEMENT CONSTITUTES A LEGALLY BINDING AGREEMENT BETWEEN “LICENSEE” OR “CUSTOMER” AND ANTECH DIAGNOSTICS, INC. AND ITS APPLICABLE AFFILIATES, “LICENSOR” OR “PROVIDER”. 
BY CLICKING “AGREE” OR OTHERWISE AFFIRMATIVELY ACCEPTING THIS AGREEMENT THROUGH THE SOFTWARE PRODUCT OR DEVICE INTERFACE LICENSEE HAS DEMONSTRATED ACCEPTANCE OF THIS AGREEMENT AND THIS AGREEMENT IS EFFECTIVE AS OF THAT DATE (“EFFECTIVE DATE”). IF LICENSEE DOES NOT AGREE TO THE TERMS OF THIS AGREEMENT (AS DEMONSTRATED BY CLICKING “DO NOT AGREE”), ACCESS TO THE SOFTWARE PRODUCT WILL BE DISABLED. ANY RETURN OR REFUND RIGHTS SHALL BE GOVERNED BY THE APPLICABLE ANTECH MASTER TERMS AND CONDITIONS.  THIS AGREEMENT, IF ACCEPTED, AND ANY AGREEMENTS AND TERMS AND CONDITIONS INCORPORATED BY REFERENCE REPRESENT THE COMPLETE AGREEMENT BETWEEN LICENSEE AND LICENSOR CONCERNING THE SOFTWARE PRODUCT, AND IT SUPERSEDES ANY PRIOR OR CONCURRENT AGREEMENT, REPRESENTATION, OR UNDERSTANDING BETWEEN THE PARTIES, INCLUDING BUT NOT LIMITED TO ANY ASSOCIATED LICENSEE PURCHASE ORDER TERMS AND CONDITIONS UNDER WHICH THE SOFTWARE PRODUCT WAS OBTAINED UNLESS OTHERWISE AGREED IN WRITING. LICENSOR MAY REQUIRE REACCEPTANCE OF THIS AGREEMENT FOLLOWING SOFTWARE UPDATES, FACTORY RESET, OR WHERE REQUIRED TO COMPLY WITH APPLICABLE LAW. 
Licensor and Licensee may each be referred to as party, and collectively, the parties. If Licensee is a business entity, acceptance by an authorized user binds the entity and all authorized users of the Software Product. Access to the Software Product is limited to personnel authorized by Licensee (“Authorized Users”). Licensee is responsible for all acts and omissions of its Authorized Users. 
The Software Product is licensed and NOT sold to Licensee. This Software Product is protected by U.S. and International copyright laws and treaties, as well as other U.S. and International laws and treaties, both statutory and common law, related to other forms of “Intellectual Property”, including but not limited to patents, trade secrets, trademarks or any other recognized forms of common law or statutory proprietary protection. Licensor, or its parent, subsidiaries, affiliates, and associated entities (collectively "Licensor"), owns and/or holds all right, title and/or interest in and to all Intellectual Property rights in the Software Product. The Software Product, and any access and/or use thereof, is subject to all the terms and conditions of this Agreement and rights and interests, which may be asserted, under applicable Intellectual Property protections. 
1.	LICENSE GRANT AND PERMITTED USE RESTRICTIONS. 
1.1  License. Licensor grants Licensee a non-exclusive, non-sublicensable, non-transferable, revocable limited right to access and/or use solely by Licensee the Software Product, which may be accessed and used by Authorized Users in connection with Licensor supplied instrumentation and/or the processing, generation and output of data from such Licensor provided instrumentation, which data output may be analyzed and reviewed by Licensee  only for the purposes of Licensee’s internal business use and requirements and for no other purposes.  Licensee shall be authorized to access and use the Software Product only with Licensor provided and/or authorized software and/or hardware systems and components as may be more particularly identified in Licensor user documentation or specifications accompanying the Software Product associated with the Software Product. Subject to rights expressly granted under applicable open source or third-party software license terms, Licensee shall not, and shall not permit any third party to, alter, modify, adapt, translate, create derivative works of, disassemble, reverse engineer, or decompile the Software Product; provided, however, that to the extent the foregoing is expressly permitted by the license terms of an open source component included with the Software Product, such as the right to reverse engineer for the purpose of debugging modifications to a library licensed under the GNU Lesser General Public License (LGPL), the terms of such license shall prevail. Licensee may make one archival copy of the proprietary portions of the Software Product solely for backup or disaster recovery purposes, except to the extent additional copying rights are expressly granted under applicable open source license terms.  No other Intellectual Property rights or interests are granted, either express or implied, by the provision of the Software Product. No proprietary notices may be altered or removed on the Software Product or any work products derived therefrom.
1.2  Permitted Use Restrictions. The Software Product is intended solely for use by trained veterinary professionals in a clinical veterinary setting and only in connection with Licensor-approved diagnostic instrumentation. The Software Product is intended for animal and veterinary diagnostic support only and is not intended for use in human diagnostics, human medical decision-making, or treatment. The Software Product provides analytical outputs to support veterinary decision-making and does not replace professional clinical judgment. Licensee is responsible for handling and disposal of biological samples in accordance with applicable biosafety laws and regulations.
2.	THIRD-PARTY AND OPEN SOURCE SOFTWARE.  
2.1 Third-Party Software. The Software Product may include or be distributed with certain third-party proprietary software and open source software components (“Third-Party Software”). Such Third-Party Software is licensed under the terms of the applicable third-party license agreements and not under this Agreement. A current list of Third-Party Software, applicable license terms, required copyright notices, and (where applicable) source code availability information is available at https://www.antechdiagnostics.com/terms-conditions/software-license-notices/elementiplus (the “Notice Repository”). To the extent required by applicable third-party license terms, such license terms shall govern the use of the applicable Third-Party Software component and shall prevail over any conflicting provision of this Agreement solely with respect to that component. Except as expressly required by applicable third-party license terms, Licensor makes no representations or warranties regarding Third-Party Software and assumes no liability arising from Licensee’s use of Third-Party Software. 
2.2 Open Source Software. Certain components of the Software Product may be licensed under open source licenses. To the extent required by the applicable open source license, Licensee may exercise the rights granted under the applicable open source license. Nothing in this Agreement is intended to restrict any rights granted to Licensee under such licenses. Any required open source notices, copyright notices, license texts, and source code availability information shall be provided through the Notice Repository or accompanying documentation.
2.3 Third-Party Products and Services Obtained by Licensee. Licensee is solely responsible for obtaining any rights, licenses, approvals, maintenance, support, subscriptions, or fees associated with third-party software, hardware, services, or integrations independently obtained by Licensee and not provided as part of the Software Product. Licensor is not responsible for and disclaims all liability arising from Licensee’s use of any third-party software, hardware, services, or integrations that are not provided, approved, or authorized by Licensor.
2.4 Unauthorized Third-Party Use. Licensee assumes all risks associated with combining, interfacing, integrating, or using the Software Product with unauthorized or unsupported third-party software, hardware, systems, services, or components. Licensor shall have no responsibility for defects, errors, performance issues, security vulnerabilities, or regulatory non-compliance arising from such unauthorized use.
2.5 Updates; Maintenance; Support. Except as expressly agreed in writing, Licensor is not obligated to provide updates, upgrades, enhancements, new releases, error corrections, bug fixes, maintenance, training, support, or other services for the Software Product. If Licensor makes available updates, upgrades, releases, enhancements, error corrections, bug fixes, or other modifications to the Software Product, such materials shall be deemed part of the Software Product and may be subject to additional or updated terms and conditions presented at the time of download, installation, activation, or use. Licensee’s installation, activation, access, or use of such updates constitutes acceptance of any applicable updated terms.
3.	CONFIDENTIAL AND PROPRIETARY INFORMATION. 
3.1  Licensor Property. Licensee acknowledges that Licensor owns all right, title and interest in and to the Software Product, format, on-line editor, any website, any links, and any associated tangible or intangible Licensor-provided materials, documents or other embodiments of information or data, and expressions, identified confidential information, including any related, associated or underlying concepts, ideas, methods, and processes; algorithms, source, object, binary, executable code, html and code listings; interfaces, improvements, enhancements, modifications, changes, alterations, versions, releases, updates, error corrections and bug fixes; system(s) and architecture; expressions and derivative works thereof; and Intellectual Property, which is in existence as of the Effective Date or which is developed, generated, or created or delivered by Licensor during the term of this Agreement. For the avoidance of doubt, Licensor Property includes all analytical methods, calculation methodologies, reference ranges, diagnostic interpretations, models, statistical methods, data structures, workflows, benchmarking methodologies, derived analytics, performance metrics, validation methodologies, and other know-how embodied in or used by the Software Product, whether developed before or during the Term. Licensee further acknowledges that any improvements, enhancements, changes, alterations, modifications or derivative works, which are developed, created or generated by either party, either jointly or solely, from the preceding Licensor’s confidential and/or proprietary information or Intellectual Property during the term of this Agreement shall be owned and held by Licensor and that Licensee hereby assigns all right, title and interest therein, without further consideration, to Licensor to confirm Licensor’s ownership thereof (collectively, “Licensor Property”). 
3.2  Licensee Property. Licensee owns all right, title, and interest in and to Licensee Property, including Licensee data, test results, reports, and records generated from Licensee data through use of the Software Product (collectively, “Licensee Property”). No ownership rights in the Software Product, underlying software, algorithms, calculation methods, analytical processes, reference materials, reference ranges, or other Licensor intellectual property are transferred or assigned under this Agreement. Licensor, if Licensor in any manner accesses, imports, exports or stores, such Licensee Property, shall treat Licensee Property as confidential and proprietary to Licensee and shall use reasonable standards of care to protect such Licensee Property, and refrain from disclosing or releasing to any third party Licensee Property during the Term of this Agreement, until such Licensee Property: i) comes into the public domain or becomes public knowledge through no fault of Licensor, or ii) becomes obsolete as is customary in the industry, or iii) is released in writing by Licensee, whichever of the foregoing events occurs first. The terms of Licensor’s Privacy Policy will govern the handling of any personally identifiable information exchanged and/or received, if any, at Licensor’s web site. 
3.3  Personal Data. Except where applicable law provides otherwise, Licensee is the controller of all personal data processed using the Software Product. Licensor processes personal data as necessary to provide the Software Product and related support and may further process personal data or Licensee Property as permitted under this Agreement and applicable law. The Software Product is designed to process limited personal data, including pet owner name, as entered or transmitted by Licensee. The Software Product stores a limited number of recent test results locally on the device. Licensee is responsible for managing data retention and deletion. Each party shall comply with applicable data protection laws, including U.S. state privacy laws, Canadian privacy laws, the EU General Data Protection Regulation (GDPR), and Australian privacy laws, as applicable. Licensee is responsible for complying with applicable laws relating to its access to and use of the Software Product, including laws applicable to Licensee’s collection, use, retention, and disclosure of personal data.
3.4  Data Usage Rights. Subject to applicable law, applicable data protection requirements, and the confidentiality obligations of this Agreement, Licensee grants Licensor a perpetual, worldwide, non-exclusive, royalty-free right to access, use, reproduce, analyze, process, aggregate, de-identify, transform, and create derivative data from Licensee Property for product development, product improvement, quality assurance, validation, verification, benchmarking, operational purposes, security purposes, educational purposes, scientific and clinical research, regulatory compliance, statistical analysis, and development of new products, services, technologies, analytical methods, algorithms, models, and related business activities. Licensor may create, use, disclose, commercialize, license, publish, distribute, and otherwise exploit data, statistics, benchmarks, analyses, trends, research results, insights, and other information derived from Licensee Property, including data that has been aggregated, anonymized, de-identified, or otherwise processed so that it does not identify Licensee, pet owners, patients, or other individuals, and is used in compliance with applicable law. To the extent Licensor processes personal data subject to applicable data protection laws, such processing shall be performed in accordance with applicable law and Licensor's Privacy Policy. As between the parties, Licensor owns all right, title, and interest in and to any aggregated, anonymized, de-identified, benchmark, statistical, analytical, or research, or similar data generated from Licensee Property that does not identify Licensee, pet owners, patients, or other individuals.
3.5  Protection of Confidential Information. Licensee shall consider the Software Product (including the source code and associated code listings) and Licensor Property, including all related technical and business information, whether disclosed in oral, visual or written form, to be confidential and proprietary to Licensor. Licensee shall exercise at least a reasonable standard of care to protect the confidentiality of the information, and to prevent the unauthorized use, dissemination, disclosure or publication of confidential information during the term of this Agreement. The term of confidentiality shall extend for five (5) years beyond the expiration and/or termination date of this Agreement except with respect to “trade secrets” which shall remain subject to confidentiality obligations unless one of the following events occur; however, it is understood that this Agreement shall impose no obligations of confidentiality on Licensee where Licensor’s confidential information or confidential Licensor Property: (i) was rightfully in Licensee’s possession before receipt from Licensor; (ii) is or becomes a matter of public knowledge through no fault of Licensee; (iii) is rightfully received by Licensee from a third party without a duty of confidentiality; (iv) is disclosed by Licensor to a third party without a duty of confidentiality on the third party; (v) is disclosed under operation of law; provided that Licensee timely notifies Licensor and Licensor is given the opportunity to protest such disclosure; or (vi) is disclosed with Licensor’s prior written approval. For the avoidance of doubt, aggregated, anonymized, or de-identified information generated and used in accordance with this section shall not constitute Licensee confidential information.  
4.	WARRANTY AND DISCLAIMER OF WARRANTIES. 
4.1  Warranty. Licensor warrants that, during the warranty period, the Software Product will materially conform to Licensor’s applicable use documentation when used in accordance with such documentation and with authorized hardware and software. The “warranty period” shall be for sixty (60) days, unless otherwise agreed to in writing, from the date of delivery of the Software Product. The “warranty period” is applicable only to errors, bugs, interruptions or defects that are directly traceable to the Software Product if used with authorized software and hardware. No warranty applies where the Software Product has been modified, altered or changed by Licensee or any third party or used inconsistently with Software Product specifications or used with non-recommended or unauthorized third-party software or hardware. Any breach of this warranty within the “warranty period” of sixty (60) days, unless otherwise recited in writing, shall be subject solely to the following available remedies to be provided by Licensor, which election of remedy shall be at Licensor’s election, which shall be to either: (i) fix the error, bug or defect or (ii) provide a replacement Software Product or (iii) issue a pro-rated refund equal only to the amount of money pre-paid that was not used in connection with the Software Product during the warranty period. Any fix or replacement shall be subject to a new “warranty period” as provided herein above or as otherwise recited in writing. All warranties cover only defects (including interruptions) arising under normal use and do not include malfunctions or failure resulting from misuse, abuse, neglect, alteration, problems with electrical power, acts of nature, unusual temperatures or humidity, improper installation, or damage determined by Licensor to have been caused by Licensee. Any claim must be made, in writing, within the applicable “warranty period”. All limited warranties on the Software Product are granted only to Licensee and are non-transferable and non-assignable. The foregoing serves as Licensor’s entire liability for the Software Product with respect to function, operation or performance or any other problem with the Software Product and shall serve as Licensee’s sole and entire remedy with respect to the licensed Software Product and any associated warranty provided herein for the first sixty (60) days as recited in this Section. 
4.2  Disclaimer of Warranties. EXCEPT WHERE OTHERWISE STATED, THE SOFTWARE PRODUCT IS PROVIDED "AS IS" TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW. NOTHING IN THIS AGREEMENT EXCLUDES OR LIMITS ANY RIGHTS THAT CANNOT BE EXCLUDED UNDER APPLICABLE LAW. LICENSOR MAKES NO OTHER WARRANTIES, EXPRESS OR IMPLIED, IN FACT OR IN LAW, INCLUDING, BUT NOT LIMITED TO, ANY IMPLIED WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE OR NON- INFRINGEMENT OR CLAIMS OF INFRINGEMENT, MISAPPROPRIATION, MISUSE OR UNAUTHORIZED USE FROM A THIRD PARTY. LICENSOR DOES NOT GUARANTEE DIAGNOSTIC ACCURACY OR CLINICAL OUTCOMES RESULTING FROM USE OF THE SOFTWARE PRODUCT.
EXCEPT WHERE OTHERWISE STATED, LICENSOR MAKES NO OTHER WARRANTY THAT THE SOFTWARE PRODUCT WILL MEET LICENSEE’S REQUIREMENTS OR OPERATE UNDER LICENSEE’S SPECIFIC CONDITIONS OF USE. EXCEPT WHERE OTHERWISE STATED, LICENSOR MAKES NO FURTHER WARRANTY THAT OPERATION OF THE SOFTWARE PRODUCT WILL BE SECURE, ERROR FREE (SUBJECT TO SECTION 4.1), BUG FREE (SUBJECT TO SECTION 4.1), DEFECTS (SUBJECT TO SECTION 4.1), OR FREE FROM INTERRUPTION (SUBJECT TO SECTION 4.1). LICENSEE ASSUMES FULL RESPONSIBILITY AND LIABILITY FOR DETERMINING WHETHER THE SOFTWARE PRODUCT SUFFICIENTLY MEETS LICENSEE’S BUSINESS USE REQUIREMENTS IN CONNECTION WITH DATA ANALYSIS AND USE OF SUCH ANALYSIS TO CONDUCT ITS BUSINESS PURPOSES. LICENSEE SHALL BEAR SOLE RESPONSIBILITY AND ALL LIABILITY FOR ANY LOSS INCURRED DUE TO FAILURE OF THE SOFTWARE PRODUCT TO MEET LICENSEE’S REQUIREMENTS. LICENSOR WILL NOT, UNDER ANY CIRCUMSTANCES, BE RESPONSIBLE OR LIABLE FOR THE LOSS OR CORRUPTION OF DATA ON ANY COMPUTER OR INFORMATION STORAGE DEVICE OR IN CONNECTION WITH THE SOFTWARE PRODUCT THAT IS ACCESSED AND USED BY LICENSEE. LICENSEE SHALL ASSUME ENTIRE LIABILITY FOR ANY OF LICENSEE’S DATA OR INFORMATION WHICH IS IMPORTED, PROCESSED AND/OR EXPORTED IN CONNECTION WITH THE SOFTWARE PRODUCT. 
5.	LIMITATION OF LIABILITY; EXCLUSIVE REMEDIES; INDEMNIFICATION.
5.1 Exclusive Remedy. Except as expressly provided in the Warranty section of this Agreement, Licensee’s sole and exclusive remedies for any claim arising out of or relating to the Software Product shall be those remedies expressly set forth in this Agreement.
5.2 Limitation of Liability. TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, LICENSOR'S TOTAL AGGREGATE LIABILITY ARISING OUT OF OR RELATING TO THIS AGREEMENT, THE SOFTWARE PRODUCT, OR THE PARTIES' RELATIONSHIP, WHETHER IN CONTRACT, TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY, STATUTE, OR OTHERWISE, SHALL NOT EXCEED THE TOTAL AMOUNTS PAID BY LICENSEE FOR THE SOFTWARE PRODUCT DURING THE TWELVE (12) MONTH PERIOD PRECEDING THE EVENT GIVING RISE TO THE CLAIM. IF THE SOFTWARE PRODUCT IS PROVIDED WITHOUT SEPARATELY IDENTIFIABLE SOFTWARE FEES, LICENSOR'S TOTAL AGGREGATE LIABILITY SHALL NOT EXCEED ONE THOUSAND U.S. DOLLARS (US$1,000).
5.3 Exclusion of Certain Damages. TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, NEITHER PARTY SHALL BE LIABLE TO THE OTHER FOR ANY INDIRECT, INCIDENTAL, SPECIAL, EXEMPLARY, PUNITIVE, CONSEQUENTIAL, OR ENHANCED DAMAGES, OR FOR ANY LOSS OF PROFITS, LOSS OF REVENUE, LOSS OF BUSINESS OPPORTUNITY, LOSS OF GOODWILL, LOSS OF USE, LOSS OF ANTICIPATED SAVINGS, BUSINESS INTERRUPTION, OR LOSS, CORRUPTION, OR RECOVERY OF DATA, ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE SOFTWARE PRODUCT, REGARDLESS OF THE LEGAL THEORY ASSERTED AND EVEN IF ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.
5.4 Exceptions. The limitations and exclusions set forth in Sections 5.2 and 5.3 shall not apply to: (a) either party's fraud, fraudulent misrepresentation, willful misconduct, or gross negligence; (b) either party's breach of its confidentiality obligations; (c) Licensee's infringement or misappropriation of Licensor's intellectual property rights; (d) Licensee's indemnification obligations under this Agreement; or (e) liabilities that cannot be limited or excluded under applicable law.
5.5 Intellectual Property Indemnification. Licensor shall defend Licensee against any third-party claim alleging that the Software Product, when used in accordance with this Agreement, infringes any United States patent, copyright, trademark, or trade secret right, and shall indemnify Licensee from any damages, costs, and expenses finally awarded by a court of competent jurisdiction or agreed to in a settlement approved by Licensor. Licensor shall have no obligation under this Section to the extent a claim arises from: (a) modifications to the Software Product not made by or on behalf of Licensor; (b) use of the Software Product in combination with products, services, software, hardware, or data not supplied or approved by Licensor; (c) use of the Software Product after Licensor has provided a replacement, modification, or workaround intended to avoid the claim; (d) use of the Software Product in violation of this Agreement or applicable documentation; or (e) compliance with Licensee specifications, instructions, or requirements. If the Software Product becomes, or in Licensor's opinion is likely to become, the subject of an infringement claim, Licensor may, at its option and expense: (i) procure the right for Licensee to continue using the Software Product; (ii) modify the Software Product so that it becomes non-infringing; (iii) replace the Software Product with substantially equivalent functionality; or (iv) terminate the affected license and refund any prepaid fees allocable to the remaining unused portion of the applicable license term.
THIS SECTION STATES LICENSOR'S ENTIRE LIABILITY AND LICENSEE'S SOLE AND EXCLUSIVE REMEDY FOR ANY INTELLECTUAL PROPERTY INFRINGEMENT CLAIM.
5.6 Licensee Indemnification. Licensee shall defend, indemnify, and hold harmless Licensor and its affiliates, officers, directors, employees, and agents from and against any third-party claims, damages, liabilities, penalties, fines, costs, and expenses (including reasonable attorneys' fees) arising out of or relating to: (a) Licensee's breach of this Agreement; (b) Licensee's misuse of the Software Product; (c) Licensee's violation of applicable laws or regulations; (d) Licensee's unauthorized modification of the Software Product; (e) Licensee's unauthorized combination of the Software Product with third-party products or services; or (f) Licensee's negligence, misconduct, or business operations.
5.7 Indemnification Procedure and Attorney’s Fees. A party seeking indemnification shall: (a) promptly notify the indemnifying party of the claim; (b) provide reasonable cooperation at the indemnifying party's expense; and (c) permit the indemnifying party to control the defense and settlement of the claim; provided, however, that the indemnifying party shall not settle any claim imposing liability, admission of fault, or non-monetary obligations on the indemnified party without the indemnified party's prior written consent, not to be unreasonably withheld. The prevailing party in any legal action brought by one party against the other and arising out of this Agreement shall be entitled, in addition to any other rights and remedies it may have and subject to the limitation of liabilities herein, to reimbursement for its expenses, including court costs and reasonable attorneys’ fees.
6.  TERM AND TERMINATION.
This Agreement shall remain in force on a perpetual basis unless terminated in accordance with this Section. Licensor may terminate this Agreement (including the license granted hereunder) upon written notice if Licensee materially breaches any provision of this Agreement and fails to cure such breach within fifteen (15) days after receiving written notice. Licensor may immediately terminate this Agreement if Licensee: (i) breaches any restrictions relating to intellectual property, confidentiality, or permitted use; (ii) uses the Software Product in violation of applicable laws or regulations; (iii) uses the Software Product in connection with unauthorized or unapproved hardware or software; or (iv) engages in any misuse that could compromise the safety, integrity, or intended use of the Software Product. Upon termination of this Agreement for any reason: (i) all rights granted to Licensee shall immediately cease; (ii) Licensee shall immediately discontinue all access to and use of the Software Product; (iii) Licensee shall delete or destroy all copies of the proprietary portions of the Software Product, including any archival copies, and certify such destruction upon request, except to the extent retention is required by applicable law, regulatory recordkeeping obligations, or rights are preserved under applicable open source license terms; and (iv) any provisions which by their nature should survive termination shall remain in effect. Licensor reserves the right to suspend access to the Software Product immediately, without prior notice, where necessary to address security risks, regulatory compliance concerns, or misuse of the Software Product. Suspension shall remain in effect only as long as reasonably necessary to resolve the issue. Except as expressly set forth in the applicable Antech Master Terms and Conditions, termination of this Agreement shall not entitle Licensee to any refund of fees paid. 
7.  REGULATORY COMPLIANCE.
The Software Product is intended for animal and veterinary diagnostic support only. Licensee shall use the Software Product in accordance with all applicable laws and regulations governing veterinary diagnostic devices and laboratory practices. Licensee shall not bypass, disable, or interfere with any safety, security, or performance features of the Software Product or associated instrumentation. Licensee is responsible for verifying test results and maintaining appropriate veterinary records.
8.  GENERAL. 
8.1 Relationship of the Parties. The parties hereto are licensor/licensee with respect to each other.  Each party is not and shall not be deemed to be an employee, agent, contractor, partner or legal representative of the other for any purpose and shall not have any right, power or authority to create any obligation or responsibility on behalf of the other.
8.2  No Waiver; Cumulative Remedies. No failure or delay by either party in exercising any right or remedy under this Agreement shall be construed as a waiver of such right or remedy, nor shall any single or partial exercise of any right or remedy preclude any further or other exercise of such right or remedy.  All rights and remedies under this Agreement are cumulative and shall not be deemed exclusive of any other rights or remedies provided by law.
8.3 Taxes. Licensee shall be responsible for the payment of any and all sales, excise, or use taxes, including any interest and penalties thereon, imposed by any governmental authority on the installation, access, or use of the Software Product or on this Agreement. In the event that there is no tax, Licensee shall provide written certification and evidence thereof.
8.4 Assignment. Licensee shall not, without Licensor’s prior written consent transfer, assign or delegate this Agreement, or any rights or duties hereunder, directly, indirectly, by operation of law, or otherwise. Licensor’s rights and obligations under this Agreement may be transferred, delegated or assigned and notice will be provided to Licensee, as a courtesy, in the event of such occurrence. Subject to the foregoing, this Agreement shall be binding upon and inure to the benefit of the parties hereto and their successors and assigns.
8.5  Severability. The provisions of this Agreement are severable; and if any provision shall be deemed invalid or unenforceable, the applicability or validity of any other provision of this Agreement shall not be affected, and if any such provision shall be deemed invalid or unenforceable in any respect, this Agreement shall be construed as if such invalid or unenforceable provisions are not contained in this Agreement.  
8.6  Notices. All notices shall be in writing and addressed to the party to be served. All notices will be duly given if delivered by recognized overnight delivery service with proof of delivery to: Antech Diagnostics, Inc., Attn: Legal Department, 4550 Byrd Drive, Loveland, CO 80538.  
8.7 Audit Rights. Licensor may audit Licensee’s records relating to use of the Software Product no more than once annually, upon reasonable prior notice, during normal business hours, and in a manner designed to minimize disruption, solely to verify compliance with this Agreement.
8.8 Survival. The provisions relating to intellectual property, confidentiality, data protection, warranty disclaimers, limitation of liability, indemnification, regulatory compliance, audit rights, governing law, dispute resolution, and any other provisions that by their nature should survive shall survive termination or expiration of this Agreement.
8.9  Claims and Proceedings. Licensee shall promptly notify Licensor of any and all actions at law or equity or claims or governmental administrative proceeding arising out of the operation or performance of this Agreement or the subject matter herein.
8.10  Force Majeure. Neither party shall be liable for any delay or failure to perform due to events beyond its reasonable control, including acts of God, natural disasters, war, terrorism, labor disputes, governmental actions, supply chain disruptions, internet or utility failures, or other similar events, provided that the affected party uses commercially reasonable efforts to resume performance.
8.11  Export Compliance. Export laws and regulations of the United States, and any other relevant local export laws and regulations, apply to and govern the handling and use of the Software Product and associated documentation (including technical data or information derived or resulting therefrom).  Licensee agrees that Licensee shall comply with all such applicable export laws and regulations (including “deemed export” and “deemed re-export” regulations).  Licensee agrees that no Software Product and/or associated materials (or the direct or indirect product thereof) will be exported, directly or indirectly, in violation of these laws and regulations, or will be used for any purpose prohibited by these laws. Nothing in this section shall deprive Licensee of any mandatory protections afforded under applicable laws in its jurisdiction of residence.
8.12 U.S. Government End Users. The Software Product and accompanying documentation are “commercial products,” “commercial services,” “commercial computer software,” and “commercial computer software documentation” as those terms are defined in the Federal Acquisition Regulation (“FAR”) and the Defense Federal Acquisition Regulation Supplement (“DFARS”), as applicable. If the United States Government or any agency, department, or instrumentality thereof is a Licensee or end user of the Software Product, the Government’s rights in the Software Product and documentation shall be limited to those rights expressly granted under this Agreement and applicable law. The Software Product and documentation are provided to the U.S. Government only with the rights specified in this Agreement and in accordance with FAR 12.211, FAR 12.212, DFARS 227.7202-1 through 227.7202-4, and any successor provisions. No greater rights are granted to the U.S. Government than those granted to other Licensees under this Agreement. Any use, duplication, reproduction, release, modification, disclosure, or transfer of the Software Product or documentation by the U.S. Government is subject to the restrictions set forth in this Agreement and applicable federal regulations. Manufacturer: Antech Diagnostics, Inc. Manufacturer’s Address: Antech Diagnostics, Inc., 4550 Byrd Drive, Loveland, CO 80538.  
8.13 Governing Law; Venue; Mandatory Local Law. This Agreement shall be governed by and construed in accordance with the laws of the State of Delaware, United States, without regard to conflict of laws principles. The parties agree that any dispute arising out of or relating to this Agreement shall be brought exclusively in the state or federal courts located in the State of Delaware. The 1980 United Nations Convention on Contracts for the International Sale of Goods shall not apply to this Agreement or to any sale or other transaction hereunder and the Uniform Computer Information Transaction Act (“UCITA”) shall not apply to this Agreement or any sale or transaction hereunder. If Licensee is located in Canada, nothing in this Agreement is intended to exclude or restrict any rights or remedies that cannot lawfully be excluded or restricted under applicable Canadian law. If Licensee is located in Australia, nothing in this Agreement is intended to exclude, restrict, or modify any rights, guarantees, conditions, warranties, remedies, or obligations that cannot be excluded, restricted, or modified under the Australian Consumer Law or other applicable Australian laws. If Licensee is located in the European Economic Area, Switzerland, or the United Kingdom, nothing in this Agreement is intended to exclude, restrict, or waive any rights, remedies, protections, or mandatory requirements afforded to Licensee under applicable local laws, including applicable consumer protection, data protection, and unfair contract terms laws. To the extent mandatory local law applies notwithstanding the foregoing governing law provision, such law shall apply only to the extent required by applicable law. Nothing in this Agreement shall prevent either party from seeking injunctive or equitable relief where permitted by applicable law.
8.14 Language.  This Agreement is drafted in the English language. Any translation of this Agreement is provided for convenience only. To the extent permitted by applicable law, the English-language version shall govern and control in the event of any conflict, inconsistency, or ambiguity between the English version and any translated version. Notwithstanding the foregoing, where applicable law requires that a translated version be provided or govern, such translated version shall apply to the extent required by applicable law.
8.15  Entire Agreement and Order of Precedence. This Agreement, and any understandings explicitly referenced herein, constitute the entire agreement between the parties with respect to the subject matter hereof, and supersedes any and all prior or contemporaneous oral or written understandings between the parties concerning the subject matter hereof. In the event of a conflict, the following order of precedence shall apply: (1) applicable open source or third-party license terms solely with respect to the applicable third-party component; (2) any signed written agreement between the parties that expressly governs the Software Product; (3) this Agreement; and (4) any referenced online terms. 
 (
48683666v1
)


